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@uestienstio Be Answered

= What is the result of the Rapanos decision?
= When do | need a permit?

= How much stream/wetland area can | impact?

= What type of permit do | need?
= Who approves my permit?
= How long does it take to get my permit?

= How much will it cost?
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Rapanes Et.ux:, et al. v. UnitediStates

= U.S. Supreme Court consolidated two cases:
Rapanos Et ux. v. United States and Carabell et
al. v. United States Army Corps of Engineers
(ACOE)

m Both cases involved parcels of land in Michigan

= Argued on February 21, 2006
= Decided June 19, 2006
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Key FaciSTRrRapanes site
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Involved three sites;

conducted fill activities

without a permit: = Nearest body of navigable-in-
fact water was 11 to 20 mi.
away via man-made drains,
which flow into creeks, rivers

and ultimately into Lake Huron
in-Michigan.

= Salzburg Parcel 230 ac. with 28
ac. of wetland; filled 22 ac.

m Hines Road Parcel 275 ac. with
64 ac. of wetland: filled 17 ac.

= Pine River Parcel 200 ac. with 49
ac. of wetland; filled 15 ac.
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1Ky Factisin Carabell site

Carabell was denied a permit to fill about
16 ac. of wetlands on 20 ac. parcel

= Wetland separated from a tributary to Lake St. Clair by
a 4 ft. wide manmade berm.

m Berm blocked drainage of surface water from the
parcel.
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| duestions pPeSed to'Supreme Courtin
RapPanes.and Carabell

1) Are wetlands that are adjacent to, and have a surface
hydrologic connection with non-navigable waters a
part of "the waters of the United States within the
meaning of the Clean Water Act?

2) Are wetlands that are hydrologically isolated from
any "waters of the United States" subject to the
Clean Water Act?

3) Did the Clean Water Act jurisdiction exceed
Congress' power under the Commerce Clause?
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= Four justices (Scalia writing decision) concluded
that regulatory authority extends only to “relatively
permanent, standing or continuously flowing
bodies of water” connected to traditional navigable
waters and to “wetlands with a continuous surface

= Terms Relatively Permanent Waters (RPW) and
Traditional Navigable Waters (TNW) included in
EPA/ACOE Memorandum
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= Kennedy concluded that wetlands are “waters of
the United States” ... “if the wetlands, either
alone or in combination with similarly situated
lands in the region, significantly affect the
chemical, physical, and biological integrity of

~ other covered waters more readily understood as

‘navigable.””

= The term Significant Nexus (SN) included in
EPA/ACOE memorandum
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ResultsHiirom Rapanosand Carabgll

= EPA and ACOE issued Memorandum “Clean
Water Act Jurisdiction Following the U.S.
Supreme Court’s Decision in Rapanos V.
United States & Carabell v. United States,
June 5, 2007

m ACOE issued Jurisdictional Form and
Instructional Guidebook
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Wit and-Strean Permitting Decision
Elew Chart

Identify Proposed Development Site

Perform Preliminary Site Evaluation
for Wetlands, Streams and Buffers

Wetlands, Streams

or Buffers Present?

Yes No
Perform
Stream/Wetland Continue Project
Delineation
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= Hydrology
= Hydrophytic Vegetation
= Hydric Soils
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ACOENetland Deineation Form

DATA FORM
ROUTINE WETLAND DETERMINATION
(1987 COE Wetlands Determination Manual)

Project / Site:
Applicant / Owner:
Investigator:

Do normal circumstances exist on the site? Yes No Community ID:

Is the site significantly disturbed (Atypical situation)? Yes No Transect ID:

Is the area a potential problem area? Yes No Plot ID:
(explain on reverse if needed)

VEGETATION

Dominant Plant Species Stratum  Indicator Dominant Plant Species Stratum  Indicator

Hydric Soil Indicators:

Histosol Concretions

Histic Epipedon High Organic Content in Surface Layer in Sandy Soils

Sulfidic Odor Organic Streaking in Sandy Soils

____ Aquic Moisture Regime ___Listed On Local Hydric Soils List
Reducing Conditions Listed on National Hydric Soils List
Gleyed or Low-Chroma Colors Other (Explain in Remarks)

WETLAND DETERMINATION

Hydrophytic Vegetation Present? Yes Is the Sampling Point
Wetland Hydrology Present? Yes Within a Wetland?  Yes
Hydric Soils Present? Yes

DATA FORM
ROUTINE WETLAND DETERMINATION
(1987 COE Wetlands Deterrenation Manual)

Project | Sits:

Apphcant | Owmar
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= Geomorphology
(Stream Relief Features)

= Hydrology

= Biology

— <19 = Ephemeral
— > 19 = Intermittent
— > 30 = Perennial
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ACOESIream A ssessment: \VWor ksheet

STREAM QUALITY ASSESSMENT WORKSHEET

Provide the fellowing information Tor the stream réach under assessment:

17. Identify any special waterway classifications known; Section 10 Tidal Waters Essential Fisherics Habitat
Trout Waters _ Dutstanding Rescurce Waters  _ Nutrient Sensitive Waters  _ Water Supply Watershed (I-1V})
18. Is there a pond or lake located upstream of the evaluation point? YES NO Ifyes, estimate the water surface area;

19, Does channel appear on USGS quad map? YES NO 20, Does charmel appear on USDA Soil Survey? YES NO

MENT WORKSHEET

| REGRRGION FOINT RANGE

1. Estimated watershed land use: 2% Residential % Commercial %5 Industrial %5 Agricultural

Presence of flow / pe
(no flow or saturation = (); strong flow < points)
Evidence of past human alter
extensive alteration = 0; no alteration = max points)
Riparian zone
(no buffer = 0, contiguous, wide buffer = max points
Evidence of nutrient or chemical discharges
(extensive discharges = (I, no discharges = max po;

. . ECOREGION POINT RANGE
l : CHARACTERISTICS  Coastal | Pieamont | Mountain |




g |

ACOEJunIsdictional Determination Form

APPROVED JURISDICTIONAL DETERMINATION FORM

U5, Army Corps of Engineers

= New 7-page form for documenting
Section 404 jurisdiction by the
Corps resulting from the Rapanos
Court Decision.

= Contains Sections:
. Background Info
.  Summary of Findings
lll. CWA Analysis
V. Data Sources
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ACOEJurisdictional Determination Forms

APPROVED JURISDICTIONAL DETERMINATION FORM

U.S. Army Corps of Engineers

= New Terms that supercede the terms of Ephemeral,
Perennial, and Intermittent

= Traditional Navigable Waters (TNW'’s)

Include all “navigable waters of the U.S.” that now, or in the past, have been used

—forinterstate commerce. —— — — — — — — 0 0—/——00——0—————
= Relatively Permanent Waters (RPW’s)

Flows directly or indirectly into TNW’s. Exhibits at least seasonal flow.

= Significant Nexus (SN)
Require use of SN section of JD form to tie a wetland to a TNW. Used when
wetlands are adjacent (not abutting) to waters other than TNWE BSC GROUP



ACOENeaw Jurisdictional Features

1) TNW’s including territorial seas 6) Non-RPW'’s
Flowing directly or indirectly into TNW’s.
2)  Wetlands adjacent to TNW’s
77 Wetlands adjacent to non-RPW'’s
3) RPW's Flowing directly or indirectly into TNW's.
Flowing directly or indirectly into TNW'’s
8) Impoundments of Jurisdictional
4y Wetlands directly abutting RPW’s Waters
Flowing directly or indirectly into TNW'’s
_ 9) Isolated (interstate or intrastate)
5)  Wetlands adjacent to but not waters, including isolated

directly abutting RPW'’s
Flowing directly or indirectly into TNW's.

wetlands
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Modified Jurisdictional Feature Types

a as presented in
[@UP the 2007 USACE JD Form
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