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“Common-wealth” of Massachusetts

Chapter 91 is cool……and complicated

Origins of the Public Trust Doctrine

 Dates back to Roman Law – provides a legal justification for the exemption 

of the air, sea, and its coastline, from the principles of private property 

law.

 European (England, France, Spain) application of the Public Trust Doctrine 

influenced American States – Colonial Ordinances of 1641-1647

 Demonstrates “Public Need” rather than “Protection of Natural Resources”

 Massachusetts General Law Chapter 91 – Established in 1866



Geographic Areas Subject to Jurisdiction

1) Flowed Tidelands: in, on, over, or under tidal waters from MHW seaward to 3-miles (state limit of 
territorial jurisdiction

2) Filled Tidelands: Outside DPA’s Non-Landlocked Tidelands; w/in DPA’s MHW to all filled tidelands 
3) Great Ponds: in, on, over, or under ponds greater than 10 acres in their natural state
4) Non-Tidal Rivers and Streams: in, on, over, or under non-tidal navigable river or stream 

on which public funds have been expended either upstream or downstream 

(also Connecticut, Merrimack and portions of the Westfield River) 

Water = in, on, 
over, or under



Great Ponds

*Ponds that once measured 10 or more acres in their natural state, but which are now 
smaller are still considered great ponds; similarly great ponds that are “expanded” (e.g. 
dammed), are only subject to Chapter 91 within the area of their natural state.

http://www.mass.gov/eea/agencies/massdep/water/watersheds/massachusetts-great-ponds-list.html



Low Water Mark vs. High Water Mark

http://tidesandcurrents.noaa.gov/stations.html?type=Datums#Massachusetts



Chapter 91 Jurisdiction – Landlocked Tidelands

 Landlocked Tideland: at least 250 feet 
from MHW and separated from the 
shore by a pubic way in existence 
prior to Jan 1. 1984

 There are no landlocking provisions 
under Chapter 91 for DPA’s



Landlocked Tidelands

Historic Filled Tidelands Historic Filled Tidelands – Landlocked Tidelands shown in yellow



Designated Port Area
Intended to promote and protect important water dependent industrial uses
For example: commercial fishing, shipping or other vessel-related marine commercial activities

11 Designated Port Areas

 Gloucester Inner 
Harbor

 Beverly Harbor
 Salem Harbor
 Lynn
 Mystic River
 Chelsea Creek

 East Boston
 South Boston
 Weymouth Fore 

River
 New Bedford-

Fairhaven
 Mount Hope Bay



Activities Requiring Authorization
Structures

 Any size permanent or seasonal

 Includes roads, culverts, bridges, parking 

lots, pipes, conduits, tunnels (among 

others)

Filling

 Fill is intended to remain in place 

(*ironically includes shoreline protection, 

beach nourishment, subaqueous disposal)

Dredging

 Channel Improvement

 Bridge Abutments

Change in Use

 e.g. conversion of open space into a 

constructed stormwater wetland

Structural Alteration

 Change in the dimensions of structures or 

fill

Demolition/Removal of Structures

 Approval is required for removal of 

unauthorized structure or fill 



Activities Not Requiring Authorization - Exempted 

Activities

 Overhead cables, wires or conduits
 Fish ladders, fishways and other fish passage devices
 Pipelines, cables, conduits, sewers and aqueducts 

entirely embedded in soil beneath a river or stream
 Bulkheads, revetments, headwalls, storm drainage 

outfalls and similar structures that do not extend into 
river or stream, except for bank stabilization.  

*Applicant must notify the Department for a 
written notification/determination from the 
department whether a Chapter 91 license is 
required.



Activities Not Requiring Authorization

Maintenance Projects?
9.05(3)(c) 



Summary of License and Permit Requirements

Part 1: Legal Component



Summary of License and Permit Requirements

Part 2: Public Use Benefit



Examples of Public Use Benefit Options

1. Strolling Rights in Intertidal Areas
2. Pedestrian and Waterfront Walkways
3. Dinghy Docks
4. Public Boat Landings
5. Public Restrooms
6. Public Meeting Rooms
7. Transient Dockage
8. Public Water Transportation Facilities 

and Services
9. Creation of Parkland
10.Boat Ramps
11.Piers and Floats for Public Recreational 

Boarding Facilities

12.Fishing Piers
13.Public Sailing Programs
14.Interpretive Display
15.Interior Facilities of Public Accommodation 

in Private Buildings (e.g. restaurants, 
museum, retail)

16.………………?



Licensing Procedures

1) Pre-Application Meeting: Early Determination of Water Dependency

2) ENF Filing: Nonwater-Dependent Projects Only

3) Chapter 91 Application Filed: Review for completeness, File # Assigned

4) Determination of Water Dependency: Water-Dependent vs. Nonwater-Dependent Project

5) Public Notice: Applicant/Representative Receives Public Notice, Distribution List, List of Missing 

Items

6) Public Hearing: Nonwater-Dependent Projects Only

7) Written Determination: Not required for WD Projects, Department must find that NWD Project 

serves a public purpose, greater benefit than detriment, CZM consistency

8) Appeal Period: 21 Days

9) File Completion: Any Outstanding information may be provided at this time (e.g. mylar plan set)

10) License Issuance and Fee Payment: “fees are for the displacement of tidewater and occupation of 

Commonwealth Tidelands (310 CMR 9.14)”

11) Recording of License: w/in 60 days of issuance

12) Certificate of Compliance: w/in 60 days of project completion



Timeframes

& Filing Procedures

Nonwater-Dependent Projects:

Full Application – 301 Days

Water Dependent Projects:

Full Application – 216 Days:

*No Public Hearing or 

Gov. Signature Required.



Water-Dependent vs. Nonwater-Dependent Projects

*If any portion of a project is deemed nonwater-dependent it trumps any water-dependent 
elements of a project element – i.e. the entire project become nonwater-dependent.

• Water-Dependent Use Projects listed at 9.12(2)(a-e)
• Nonwater – Dependent Use Projects at 9.12(2)(f) 



Water-Dependent vs. Nonwater-Dependent Projects

1) Water-Dependent Projects: deemed to have a project public purpose

2) Nonwater-Dependent Projects: are not deemed to have a proper public purpose

3) Nonwater-Dependent Projects Must: provide greater benefits than detriments to the public’s rights 

in the waterway

4) Waterfront Lands divided into 2 Classifications:

a) Private tidelands – MLW landward owned by private parties

b) Commonwealth tidelands – MLW seaward owned by the public

*The amount of public benefits an applicant must provide varies depending on whether the project in 

question is situated on Private tidelands or Commonwealth tidelands.



Chapter 91 Provisions specific to Sea-Level Rise



Chapter 91 Provisions specific to Sea-Level Rise

Kirshen et. al, 2010 – 2.5 Feet of Sea-Level Rise 
w/ 100 year storm (5-foot surge at a spring tide.

Historic Filled Tidelands



Minor Project Modifications

 Research at Chapter 91 for 
any Existing Licenses

 Cover Letter Describing Scope
 Plans if Necessary

 Project may proceed
without further approval 
if the Department doesn’t 
object within 30 days



Thank You!

Jeffrey T. Malloy

jmalloy@bscgroup.com

617.896.4355

Ingeborg Hegemann

ihegemann@bscgroup.com

617.896.4514
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